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RULE  2. 


DEFINITIONS. 


"Court-connected  dispute  resolution  services".  This  definition  does  not  alter  the 
fact  that  parties  are  free  on  their  own  initiative  to  obtain  dispute  resolution  services 
which  are  not  court-connected. 

"Neutral".  Judges  are  not  included  under  the  term  "neutral"  in  this  section  because 
there  are  other  provisions  and  rules  which  apply  to  the  functions  of  judges. 

RULE  4.       IMPLEMENTATION  OF  COURT-CONNECTED  DISPUTE  RESOLUTION 

(a)  Development  of  List  of  Approved  Programs.  Two  Supreme  Judicial  Court 
Commissions  have  recommended  measures  like  those  contained  in  this  paragraph 
and  Rule  6(a)  to  ensure  fair  access  to  court  appointments.  See,  Gender  Bias  Study 
of  the  Massachusetts  Court  System,  Supreme  Judicial  Court,  (1989),  p.  168  and 
Equal  Justice,  Commission  to  Study  Racial  and  Ethnic  Bias  in  the  Courts,  Supreme 
Judicial  Court,  (1994),  p.  128  -  129. 

(b)  Trial  Court  Department  Plans.  The  department  plans  are  expected  to  be 
incremental,  starting  in  the  first  year  with  a  simple  description  of  current  and 
planned  services  and  funding  needs,  and  becoming  gradually  more  extensive  in 
future  years.  One  desirable  feature  of  department  plans  would  be  to  aim  for  a 
consistent  level  in  the  quality  and  quantity  of  services  in  all  courts  across  the  state. 

The  criteria  governing  case  selection  should  identify  any  categories  of  case  which 
the  department  determines  should  be  routinely  excluded  from  dispute  resolution  as 
a  matter  of  policy.  For  example,  some  commentators  believe  that  courts  should 
not,  without  a  compelling  countervailing  reason,  refer  cases  to  dispute  resolution 
services  when  there  is  a  need  for  public  sanctioning  of  conduct  or  a  public 
declaration  of  rights,  when  repetitive  violations  of  statutes  or  regulations  need  to  be 
dealt  with  collectively  and  uniformly,  or  when  a  party  or  parties  are  not  able  to 
negotiate  effectively  themselves  or  with  assistance  of  counsel. 

Trial  Court  department  chief  justices  should  gather  sufficient  information  from 
courts  within  the  department  to  oversee  the  courts'  use  of  dispute  resolution 
services  pursuant  to  the  Uniform  Rules  on  Dispute  Resolution,  and,  in  addition  to  or 
as  part  of  the  plans  required  by  this  section,  should  submit  reports  each  year  to  the 
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Chief  Justice  for  Administration  and  Management  about  that  department's  use  of 
court-connected  dispute  resolution  services.  The  reports  should  contain  information 
requested  by  the  Chief  Justice  for  Administration  and  Management,  including  (i)  a 
narrative  of  significant  program  developments  and  activities;  and  (ii)  case  record 
information.  Program  developments  and  activities  should  be  described  with 
reference  to  stated  goals  and  objectives,  including:  accessibility,  quality, 
collaborative  activities,  new  initiatives,  unexpected  outcomes,  and  early 
intervention  initiatives.  The  Chief  Justice  for  Administration  and  Management 
should  request  case  record  information  needed  to  plan  and  oversee  court-connected 
dispute  resolution  services  under  these  rules,  including  case  record  information  by 
type  of  dispute  resolution  process,  such  as  total  numbers  of:  cases  screened, 
pretrial  referrals,  types  of  cases,  cases  referred,  cases  which  entered  a  dispute 
resolution  process,  cases  in  which  agreement  was  reached  and  not  reached,  cases 
in  which  resolution  is  pending,  referrals  made  by  each  court  to  each  approved 
program,  referrals  accepted  by  each  program,  and  cases  reviewed  by  early 
intervention  processes.  Each  court  and  program  would  need  to  keep  records  on 
case  record  information  in  order  to  comply  with  any  such  request.  See  Rule  6(g). 

(c)  Pilot  Programs  for  Mandatory  Participation  in  Dispute  Resolution  Services.  In 

designing  pilot  programs,  courts  will  comply  with  G.L.  c.  209 A,  13,  which  provides 
that  in  abuse  prevention  proceedings,   "No  court  may  compel  parties  to  mediate 
any  aspect  of  their  case. " 

(e)  Contracts  for  Court-connected  Dispute  Resolution  Services.  Decisions  in  the 
awarding  of  contracts  should  not  be  based  solely  on  cost,  but  should  also  reflect 
values  and  goals  such  as  responsiveness  to  the  community,  the  availability  of  a 
diverse  pool  of  neutrals,  outreach  abilities,  and  the  need  for  variety  in  referrals.  See 
Rules  6(a)  and  7(c)  for  referral  rules  affecting  programs  which  are  awarded 
contracts. 

(f)  Complaint  Mechanism.  The  complaint  mechanism  should  fre  designed  to  be 
accessible  and  user-friendly.  Information  about  the  complaint  mechanism  should  be 
posted  in  every  courthouse  and  included  in  the  written  information  prepared 
pursuant  to  Rule  5. 

RULE  5.  EARLY  NOTICE  OF  COURT-CONNECTED  DISPUTE  RESOLUTION 
SERVICES.  Information  about  the  availability  of  court-connected  dispute  resolution 
services  should  be  added  to  the  standard  summons  form.  A/though  the  rule  is 
limited  to  civil  cases,  courts  are  encouraged  to  distribute  information  about  court- 
connected  dispute  resolution  services  in  appropriate  criminal  matters,  including 
delinquency  cases  and  hearings  on  applications  for  criminal  complaints  pursuant  to 
G.L.  c.  218,  %35A. 
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The  information  made  available  by  clerks  should  include  a  general  description  of 
dispute  resolution  services,  an  explanation  of  reasons  for  choosing  whether  or  not 
to  use  these  services  in  different  kinds  of  cases,  an  enumeration  of  the  services 
available  by  referral  from  the  court  where  the  complaint  is  filed,  information 
designed  to  ensure  that  pro  se  litigants  make  informed  choices  about  the  use  of 
these  services,  information  about  the  process  for  filing  complaints  regarding  court- 
connected  dispute  resolution  services,  notice  of  the  right  to  bring  an  adviser  of 
one's  own  choice  to  a  dispute  resolution  session  pursuant  to  Rule  7(d), and 
information  about  the  right  to  an  interpreter's  services  throughout  a  legal 
proceeding  pursuant  to  G.L.  c.  221 C.   To  the  extent  possible,  courts  should  also 
provide  pro  se  litigants  with  written  information  containing  answers  to  frequently 
asked  questions  (regarding  statutory  rights,  for  example). 

RULE  6.       DUTIES  OF  COURTS  WITH  RESPECT  TO  COURT-CONNECTED 
DISPUTE  RESOLUTION  SERVICES. 

(a)  Referral  of  Cases.  Parties  who  are  interested  in  dispute  resolution  services 
should  be  referred  to  the  court's  dispute  resolution  coordinator  for  assistance  in 
those  courts  which  neither  offer  a  program  operated  by  a  court  employee  nor  have 
a  contract  with  any  program,  or  which  have  contracts  with  more  than  one  program. 

This  paragraph  governs  court  referrals  and  does  not  alter  the  fact  that  parties  may 
obtain  dispute  resolution  services  on  their  own  initiative  from  a  neutral  or 
organization  not  on  the  list,  consistent  with  the  schedule  established  by  the  court. 

Courts  are  encouraged  to  provide  neutrals  with  information  about  counsel  for 
indigent  persons  in  civil  cases,  including  information  about  legal  services,  lawyer 
referral  services,  or  volunteer  programs  such  as  "lawyer  of  the  day.  " 

ADR  has  been  used  successfully  by  the  courts  in  a  wide  range  of  both  civil  and 
ciiminal  cases,  and  in  matters  that  might  otherwise  become  the  subject  of  civil  or 
criminal  litigation.   The  courts  should  undertake  further  exploration  of  the  use  of 
ADR  in  both  civil  and  criminal  matters.  There  are,  however,  policy  reasons  which 
make  the  use  of  ADR  inappropriate  in  some  cases.  See  Commentary  to  Rule  4(b). 
This  paragraph  does  not  limit  the  discretion  of  the  prosecuting  attorney  in  a  criminal 
case  to  commence  or  proceed  with  the  prosecution  of  the  case,  nor  does  it  enlarge 
the  limited  authority  of  the  court  to  dismiss  a  criminal  case. 

(f)  Communication  with  Program  or  Neutral.  This  rule  is  not  intended  to  remove  the 
evidentiary  bar  against  the  admissibility  of  settlement  discussions.  In  appropriate 
cases,  the  court  should  make  the  case  file  available  to  the  neutral.  Subparagraph 
(iv)  applies  only  to  the  processes  of  conciliation  and  dispute  intervention,  and  does 
not  affect  other  dispute  resolution  processes. 
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(g)  Data  Collection.  The  court  shall  make  available  to  the  neutral,  upon  request, 
information  as  to  whether  a  case  has  been  referred  to  the  neutral  by  the  court. 

(i)  Inappropriate  Pressure  to  Settle.  Courts  and  programs  should  consider  the  use 
of  checklists  or  other  forms  for  the  gathering  of  information  by  the  neutral  in 
dispute  intervention,  in  order  to  aid  the  neutral  in  discussing  with  unrepresented 
parties  relevant  factual  circumstances  and  issues  which  might  go  unaddressed 
without  such  tools.  In  addition,  courts  should  make  their  facilities  available  to 
"lawyer  of  the  day"  programs,  to  which  neutrals  or  the  court  can  refer 
unrepresented  parties  for  legal  advice. 

(j)  Sanctions  for  Failure  to  Attend  Sessions.  Sanctions  should  be  imposed  only  by 
order  of  a  judge  and  only  in  the  case  of  willful  failure  to  attend  an  event  or  session. 

RULE  7.       DUTIES  OF  APPROVED  PROGRAMS  WITH  RESPECT  TO  COURT- 
CONNECTED  DISPUTE  RESOLUTION  SERVICES. 

(a)  Program  Administration.  Evaluation  methods  should  be  designed  to  incorporate 
the  experiences  of  disputants. 

RULE  9.       ETHICAL  STANDARDS. 

(b)  Impartiality.  A  neutral's  obligation  is  to  act  on  the  basis  of  what  he  or  she 
subjectively  believes  may  be  the  appearance  of  favoritism  or  bias  and  also  on  the 
basis  of  what  the  neutral  reasonably  believes  others  would  think. 

(c)  Informed  Consent,  (i)  In  arbitration,  private  communications  involving  the 
neutral  and  less  than  all  of  the  parties  and/or  their  attorneys  concerning  the 
substance  of  the  dispute  would  be  improper  unless  all  parties  agree  otherv/ise  in 
advance. 

(ii)  In  making  a  recommendation  that  a  party  obtain  assistance,  the  neutral 
shall  avoid  making  any  disclosure  to  other  parties  in  the  dispute  resolution  process 
which  would  (a)  compromise  the  confidentiality  of  communications  between  the 
neutral  and  the  party  in  need  of  assistance,  (b)  detrimentally  affect  the  interests  of 
the  party  in  need  of  assistance,  or  (c)  impair  the  impartiality  (or  perceived 
impartiality)  of  the  neutral.  In  seeking  appropriate  assistance,  neutrals  should  be 
aware  of  parties'  right,  pursuant  to  G.L.  c.  221 C,  to  interpreter's  services 
throughout  a  legal  proceeding  . 

(iii)  This  Standard  is  ordinarily  not  applicable  in  arbitration.  See  also 
commentary  to  previous  section. 
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V 


Courts  are  encouraged  to  develop  and  foster  innovative  approaches  to  serving 
unrepresented  parties,  such  as  "lawyers  of  the  day,"  pro  bono  panels,  lay 
advocates,  information  rooms  inside  the  court,  assignment  of  counsel,  mediation 
assistants,  substantive  written  information,  the  use  of  volunteer  mediators  to 
supplement  court  employees  in  busy  sessions  such  as  the  Boston  Housing  Court, 
the  use  of  a  different  ADR  process,  substantive  checklists,  and  Judicial  participation 
in  the  review  of  agreements. 

(iv)  The  provision  in  this  Standard  permitting  a  neutral  to  use  his  or  her 
knowledge  to  inform  the  parties  'deliberations  is  ordinarily  not  applicable  in 
arbitration. 

(v)  In  arbitration,  the  parties  may  not  have  the  right  to  withdraw  from  the 
proceedings. 

(d)  Fees.     For  purposes  of  this  subsection,  fees  may  include  the  neutral's  fees, 
administrative  fees,  and  related  expenses. 

(iv)  This  provision  is  not  intended  to  prohibit  neutrals  from  paying  an 
administrative  or  panel  membership  fee. 

(e)  Conflict  of  Interest,  (i)  Individuals  are  not  prohibited  from  serving  as  neutrals 
for  parties  for  whom  they  or  members  of  their  firm  have  provided  services  or  are 
currently  providing  services  as  long  as  full  disclosure  of  the  relationship  is  made  and 
(i)  after  disclosure  (ii)  the  parties  consent  to  the  neutral's  serving  in  the  case  and 
(Hi)  the  neutral  determines  that  the  conflict  is  not  significant  enough  to  cast  doubt 
on  the  integrity  of  the  process  and  the  neutral.  However,  neutrals  should  be 
particularly  sensitive  to  the  fact  that  circumstances  may  arise  while  serving  as  a 
neutral  for  a  party  who  is  currently  a  client  of  his  or  her  firm  which  can  give  rise  to 
a  conflict  requiring  withdrawal,  especially  when  it  involves  a  matter  related  to  the 
dispute  to  which  the  neutral  has  been  assigned. 

(iv)  The  provisions  in  this  subparagraph  do  not  apply  to  other  individuals  with 
whom  the  neutral  is  in  business,  such  as  other  lawyers  in  the  neutral's  firm,  or 
other  mental  health  professionals  in  a  neutral's  group  practice,  nor  do  they  apply  to 
situations  where  the  neutral  has  served  in  the  past  as  a  neutral  in  a  dispute 
resolution  process  involving  any  party  to  the  current  dispute  resolution  process. 
Consent  is  not  waivable  in  advance  of  the  dispute  resolution  process,  but  may  be 
waived  after  the  dispute  resolution  process.  A  dispute  should  be  considered 
"related  to "  another  matter  if  the  facts  involved  in  the  dispute  resolution  process 
are  so  germane  to  the  later  matter  that  (a)  a  party  in  the  earlier  matter  would  be 
unfairly  disadvantaged  by  the  neutral 's  involvement  in  the  later  matter  or  (b)  a  party 
in  the  later  matter  would  be  unfairly  disadvantaged  by  the  neutral's  involvement  in 
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the  earlier  matter. 


(h)  Confidentiality,  (i)  This  rule  is  not  applicable  to  arbitration,  in  which  private 
communications  involving  the  neutral  and  less  than  all  of  the  parties  and/or  their 
attorneys  would  be  improper  unless  all  parties  agree  otherwise  in  advance. 

(iv)  Individuals  who  administer  court-connected  dispute  resolution  programs 
are  also  bound  by  these  standards.  See  definition  of  "neutral"  in  Rule  2. 

(v)  Ethical  vs.  statutory  obligations:  The  provisions  in  this  section 
concerning  confidentiality  govern  the  ethical  obligations  of  the  neutral  but  may  not 
bar  compelled  disclosure  of  confidential  communications,  by  means  of  subpoena  or 
other  court  process.  G.  L.  c.233,  %23C,  which  governs  mediation,  may  prohibit 
disclosure  of  communications  made  in  the  course  of  a  mediation  (as  defined  in  the 
statute)  even  if  those  communications  relate  to  child  abuse  or  neglect  or  life 
threatening  situations.  Other  statutes,  such  as  c.1 19,  %51A  (the  mandated 
reporter  statute)  may  also  govern  the  obligation  to  disclose,  or  maintain 
confidentiality  of,  communications  relating  to  child  abuse  and  neglect. 

Agreements:  In  some  cases,  the  confidentiality  protection  afforded  by  G.  L.  c.233, 
§23C,  requires  an  agreement  to  mediate.  In  other  dispute  resolution  processes 
(such  as  arbitration,  case  evaluation,  and  conciliation),  where  there  is  no  statutory 
protection  for  confidentiality,  it  may  be  desirable  for  the  parties  to  execute  an 
agreement  which  provides  for  confidentiality  of  the  process. 
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